The issue of asbestos abatement in buildings may be viewed as part of a larger and more fundamental scientific and social issue: Should asbestos in buildings be regulated on an environmental or an occupational basis? The environmental approach to regulation of hazardous substances has a different emphasis from that of an occupational approach. The environmental approach emphasizes abatement of property damage, while the occupational approach is more concerned with decreased exposure levels and compensation for injuries to health. Similarly, the justifications for the two approaches also have a different emphasis. The need for environmental protection is justified on the basis of diffuse injuries of toxic substances to the general population. In comparison, the justification for regulation of toxic substances in the workplace is based on identifiable injuries to workers. These different justifications have led to some divergence in policy approaches. Thus, this article addresses the issue of abatement of asbestos in buildings in the context of comparing the environmental with the occupational approaches to regulating asbestos in buildings.
THE ENVIRONMENTAL APPROACH
The environmental approach to regulating hazardous substances focuses on abatement remedies for property damage rather than individual compensation for health-related injuries.' The Federal government's role in funding abatement remedies is necessary because the particular polluters that cause injury are difficult to identify, and because tort law does not readily induce clean-ups. For example, the Comprehensive Environmental Response, Compensation, and Liability Act (also known as Superfund) was created to provide a federally mandated cleanup of hazardous waste sites, involving both a large fund of Federal money and a series of Federal common law reforms regarding strict liability? Furthermore. compensation for health injuries is often difficult to obtain because of the diffuse injury
(1 Drs. Hashimoto and Brennan taught a course at the Harvard Law School in Spring 1990 entitled "Hazardous Substance Regulation and Litigation'' from which many of the ideas for this article were derived. 609 that is scattered over the general population. Relative risk ratios for morbidity and mortality from environmental pollution are usually less than 2.0, and therefore it is difficult for an individual to show that "more likely than not" his or her injury is due to environmental pollution. Moreover, injuries from many kinds of environmental pollution take the form of relatively common diseases, such as lung cancer or asthma, and therefore are indistinguishable from injuries due to other causes. Another difference between the environmental and occupational settings is that environmental exposures to toxic substances are frequently regulated by the government at quite low levels. This is because environmental pollutants are more diluted than occupational exposures and yet expose larger numbers of the population. Government intervention emphasizes an a priori assessment of risk to the general population because individual injury is not specifically identifiable. Furthermore, environmental pollutants are more aggressively regulated because of the notion that environmental exposures are involuntary, whereas there is a higher degree of voluntariness associated with occupational e x p o s~r e s .~
THE OCCUPATIONAL APPROACH
Alternatively, the justification for regulating occupational toxic exposures emphasizes the identification of specific injuries to workers. Health concerns about injured workers are paramount. Injured workers have access to some compensation for injuries to their health through workers' compensation and product liability suits because those held responsible for injury (employers and producers) are often known. Furthermore, injuries that are sustained in the workplace are more likely to be identifiable in individual instances because relative risk ratios for morbidity and mortality may exceed 2.0 and the kind of injury may be unusual, such as the case of mesothelioma. Generally, compensation for personal injuries plays a more important role in the occupational context than does compensation for property damage.
When the Occupational Safety and Health Administration has chosen to act, its emphasis has been on command and control regulation, setting specific levels of exposure. Courts have insisted that the health risk of such limits be q~antified,~ but have not allowed OSHA under the Occupational Safety and Health Act to employ cost-benefit a n a l y~i s .~ Because potential occupational exposures are higher and cannot be "averaged" among areas within a single corporation, there is less flexibility in responses available to businesses in the occupational setting. In contrast, environmental regulation often reflects less of an emphasis on individual health, and thus more frequently allows cost-benefit analyses.(' For instance, the Clean Air Act allows more flexibility in arrangements between corporations as long as the aggregate pollution in a geographical region is kept below certain amounts (the "bubble concept").'
ASBESTOS IN SCHOOLS: A HYBRID PROBLEM
The problem of asbestos in buildings bears similarities to both environmental and occupational problems. Take, for example, the issue of asbestos in school buildings. It is similar to typical environmental issues because public exposures, that is, those of schoolchildren, are usually low-level, and risk ratios of disease are not very high. Another similarity is that the immediate economic concern relates to property damage from the presence of asbestos. The Environmental Protection Agency (EPA) has provided funding, albeit limited, for abatement.
The issue of asbestos in schools is, however, also analogous to occupational toxic exposures because of the equally heavy emphasis on the potential health concerns of school children and the higher-level exposures to custodians and other school employees. In addition, there is the potential economic recovery through product liability suits because of identification of the producers of asbestos.
Under the Asbestos Hazard Emergency Response Act (AHERA),8 the EPA has regulated asbestos in schools by establishing certain requirements for local education agencies (LEAs). Public and private elementary and secondary school buildings must be i n~p e c t e d ,~ and management plans may involve maintenance, repair, encapsulation, enclosure, or removal of asbestos. lo There have been at least two major difficulties involving the implementation of AHERA. First, while property damage related to asbestos has been identified in many schools, there has been a lack of adequate funding from the Federal government. Only a tiny fraction of the more-than-$3-billion estimate by the EPA to comply with the AHERA regulations has been made available to LEAS by the Federal government." LEAS and cities throughout the country are involved in litigation in an attempt to recover some of the expected costs from asbestos producers,'* but it is unclear how successful these suits will be. They have not been able to take advantage of the same set of entitlements created by the Superfund for those litigants seeking abatement of hazardous waste sites, a critical element of the environmental approach to clean-ups.
Second, the AHERA does not take advantage of occupational models. There is no compensation based on strict liability available to those harmed by asbestos in schools, analogous to workers' compensation. Moreover, product liability suits are difficult to bring because of the causation problems created by low-level exposure. Litigants also face other legal barriers, such as statute of limitation problems, difficulty in establishing physical injuries, and the unforeseeability by defendants of low levels of asbestos exposures.I3
Exacerbating both of these difficulties is the failure of the scientific community to provide clear signals for regulators and injured parties. While health concerns have been an important justification for the AHERA's implementation, LEAs are confronted with contradictory messages from scientists about how to deal with asbestos in buildings. In contrast to the EPA's position that asbestos in schools constitutes a risk significant enough to warrant abatement in certain circumstances, there have been recent, well-placed articles challenging whether lowlevel exposures to asbestos constitute a health hazard in buildings or school^.'^ This frustrates efforts to bring common law actions, and will no doubt make it more difficult to pursue command and control regulation based on health risk. In summary, LEAs are getting the worst from the environmental and occupational approaches to regulation. Both the problems of property damage and health concerns are highlighted, but neither are presently adequately confronted.
TOWARD A HYBRID SOLUTION
We conclude that the problem of asbestos in school buildings requires a hybrid approach to regulation. First, like an environmental problem, asbestos in schools requires more consistent Federal funding for abatement.ls In our view, this is a nationwide problem that requires stronger Federal leadership. l6 The risks posed by asbestos in school buildings (whatever they may be) do not vary on the basis of geography. Moreover, the value placed on childrens' health should not be based on the wealth of local communities. Wider application of Superfund-style joint and several strict liability would place much of the onus for abatement on asbestos producers.
While it may be politically expedient to pose the issue as a question of total removal versus nonremoval, we believe that it is not helpful to depend on either extreme as the definitive answer. The better question is what kind and degree of abatement remedies are required under particular circumstances. The EPA should strive to increase the objectivity of the criteria for abatement," rather than leave substantial discretion to LEAs who are ill-equipped to cope with complex scientific issues. Deciding "how clean is clean" before initiating new programs would greatly facilitate them.
Finally, as with an occupational problem, a stronger scientific consensus needs to be reached concerning health effects, and clearer communication concerning health risks should be established with LEAs, parents, and children. We believe that the Federal government should undertake a stronger leadership role by sponsoring conferences such as this one to air and discuss differences of scientific opinions with the ultimate aim of developing a stronger scientific consensus about the health risks of asbestos in buildings. 
16.
17.
